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 1.  TIME:  9:00   CASE#: MSC14-00633 
CASE NAME: FRAZER VS. CHAN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY SIMON CHAN 
* TENTATIVE RULING: * 
 
Defendant Chan’s motion for summary adjudication is denied. In pertinent part, Code of Civil 
Procedure section 437c (f) states that a party may move for summary adjudication “as to . . . 
one or more issues of duty, if the party contends that . . . one or more defendants either owed or 
did not owe a duty to the plaintiff or plaintiffs.”  Here, defendant does not move for summary 
adjudication that he owed no duty to plaintiffs, only that he did not owe them specified duties.  
The court does not view that as the type of “issue of duty” contemplated by CCP § 437c (f).  
(See Regan Roofing Co. v. Superior Court (1994) 24 Cal.App.4th 425, 435-438, disapproved on 
other grounds in Crawford v. Weather Shield Mfg., Inc. (2008) 44 Cal.4th 541, 564-565; 
Crawford, supra, 44 Cal.4th at 565, n. 12;  3 Weil & Brown, California Practice Guide, Civil 
Procedure Before Trial, § 10:44.10, p. 10-15.) 
 

  

 2.  TIME:  9:00   CASE#: MSC14-01594 
CASE NAME: ATHWAL VS. LEISURE HOTEL GROUP 
HEARING ON MOTION TO STAY DISSOLUTION AND VALUE MEMBERSHIP INTEREST 
FILED BY LEISURE HOTEL GROUP, LLC 
* TENTATIVE RULING: * 
 
The hearing is continued to April 27, 2017, at 9:00 a.m., in Department 33. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-01698 
CASE NAME: SMITH VS. WEISS 
HEARING ON MOTION TO COMPEL INDEPENDENT MENTAL EXAMINATION 
FILED BY ROBYN WEISS 
* TENTATIVE RULING: * 
 
Vacated per stipulation. 
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 4.  TIME:  9:00   CASE#: MSC15-01923 
CASE NAME: ROSS VS. PENDZIALEK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MARIA PENDZIALEK 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by defendant Maria Pendzialek 
(“Pendzialek”). The Demurrer is directed to the First Amended Complaint (“1AC”) filed by 
plaintiffs Stanley Ross and Shirley Ross (collectively, “Plaintiffs”). Plaintiffs oppose the 
Demurrer. 

As a preliminary matter, it appears that Mr. Bender, counsel for Pendzialek, filed a demurrer to 
the original complaint without complying with Code of Civil Procedure (“CCP”) § 430.41. 
Plaintiffs responded to that demurrer by filing the 1AC.  

The Court has reviewed Mr. Bender’s April 13 declaration concerning meet-and-confer efforts in 
advance of the present demurrer. The Court notes that Mr. Bender’s declaration is late, and for 
that reason alone it fails to comply with CCP § 430.41. In addition, it appears that counsel for 
Plaintiffs failed to respond to Mr. Bender’s meet-and-confer efforts. This also appears to violate 
§ 430.41. While the Court will hear the demurrer on its merits, the Court specifically directs all 
counsel to review CCP § 430.41 carefully and to comply with its requirements in connection with 
all future proceedings. 

The dispute in this case is straightforward. Plaintiffs allege that in February 2014, they lent 
Pendzialek $115,000, as evidenced by a promissory note. (1AC ¶¶ 9-10.) The alleged purpose 
of the loan was to allow Pendzialek and her husband to purchase a property in Fair Oaks, and 
the promissory note gave Plaintiffs a security interest in that property. (1AC Ex. A, § II; Ex. C.) 
Pendzialek made the initial required payment on the note, but has made no payments since. 
(1AC ¶ 18.) Paragraphs 15 and 16, as well as Exhibit C to the 1AC, suggest that the property 
was meant to be purchased as an investment property, to be “flipped” for profit. (1AC, Ex. C.) 
Paragraph 16 directly alleges that Pendzialek’s husband – on behalf of Pendzialek – 
represented to Plaintiffs that the property was not going to serve as Pendzialek’s residence. 

The Demurrer contends that this action is barred by CCP § 580b. Relevant here, that section 
provides that when a person borrows money to purchase real estate that the borrower will 
occupy, and the lender takes a security interest in the property to be purchased as collateral to 
secure the debt, the lender may not pursue a deficiency judgment in the event foreclosing upon 
and selling the subject property does not satisfy the debt. 

To support the Demurrer’s contention, Pendzialek asks the Court to take judicial notice of four 
documents: (a) the Deed of Trust; (b) the Grant Deed; (c) the Deed of Trust and Assignment of 
Rents; and (d) the Trustee’s Deed Upon Sale. Pendzialek also asks the Court to take judicial 
notice of a fact that she contends can be ascertained by the Deed of Trust; that the relevant 
property was to be owner-occupied.  

In the first instance, the only matter relevant to the disposition of the Demurrer is whether the 
Court make take judicial notice of the purported fact that the property was to be owner-occupied, 
which would contradict the allegations of the 1AC. As a result, the Court declines to take judicial 
notice of the Grant Deed, the Deed of Trust and Assignment of Rents, and the Trustee’s Deed 
Upon Sale. Those documents are irrelevant to the disposition of the Demurrer. Aquila v. Super. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   04/20/17 

 
 

- 3 - 

Ct. (2007) 148 Cal.App.4th 556, 569, 575 (judicial notice is always confined to those matters 
which are relevant to the issue at hand). 

Pendzialek contends that under Scott v. J.P. Morgan Chase Bank (2013) 214 Cal.App.4th 743, 
754 and Fontenot v. Wells Fargo (2011), it is proper for the Court to take judicial notice of the 
legal effect of legally operative documents when that effect is clear. That might be so, but here, 
whether Pendzialek intended to, or did, occupy the subject property is not the “legal effect” of 
the Deed of Trust. Rather, Pendzialek’s occupancy of the property (or not) is a factual matter.  

It is true that the Deed of Trust says that the property will be owner-occupied. However, when a 
document contains a factual recital that is in dispute, the Court is not empowered to take judicial 
notice of the truthfulness of that factual recital. Herrera v. Deutsche Bank National Trust Co. 
(2011) 196 Cal.App.4th 1366, 1375. See also Jolley v. Chase Home Finance, LLC (2013) 213 
Cal.App.4th 872, 883 (judicial notice inappropriate when there is personal knowledge of the 
reasons a particular fact would reasonably be subject to dispute). Here, the allegations of the 
1AC – which the Court must accept as true for purposes of ruling on the Demurrer – establish 
that Plaintiffs have personal knowledge that makes the factual recital concerning Pendzialek’s 
occupancy of the subject property reasonably subject to dispute (i.e., they were told that 
Pendzialek would not be residing in the subject property and were given Exhibit C to the 1AC, 
which seems to bolster what they allegedly were told). The Court declines to accept as a 
judicially-noticed fact that the subject property was owner-occupied. As a result, for present 
purposes, the Court declines to conclude that this matter falls within the ambit of CCP § 580b. 

The Demurrer is overruled. Pendzialek shall serve and file an answer to the 1AC on or before 
May 19, 2017. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01923 
CASE NAME: ROSS VS. PENDZIALEK 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT SANCTION DEFENDANT’S 
COUNSEL FOR FAILURE TO APPEAR AT CMC ON 3/22/17 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 6.  TIME:  9:00   CASE#: MSC15-01923 
CASE NAME: ROSS VS. PENDZIALEK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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 7.  TIME:  9:00   CASE#: MSC16-00173 
CASE NAME: PINEDA VS. PAU 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO FORM AND SPECIAL 
INTERROGATORIES  /  FILED BY LISA BERMUDEZ 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-00484 
CASE NAME: SCHNEIDER VS. KAY 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY STEVEN KAY, et al. 
* TENTATIVE RULING: * 
 

Defendants Steven Kay, Stephen Lewis, Terry Sarver, Albert Newton and Christopher 

Schneider’s demurrer to the third amended complaint is overruled.  Defendants shall file and 

serve their answer by May 4, 2017.  

As an initial matter, the Court notes that there is no declaration as required by Code of 

Civil Procedure § 430.41. The parties are required to meet and confer before the filing of each 

demurrer. The Court takes the requirements of section 430.41 seriously and expects the parties 

to comply. That being said, given the procedural history in this case, the Court will consider the 

merits of the demurrer despite the failure to file a meet and confer declaration.   

Breach of Contract (Cause of Action 1) 

Defendants demur to this cause of action based upon the failure to state claim. 

Defendants argue that Plaintiff has not alleged a contract with any of the Defendants and 

therefore Plaintiff’s claim for breach of contract fails.   

Sections 18000 through 18005 of the Probate Code govern the rights of third parties 

against a trust or trustee. Section 18004 states that “[a] claim based on a contract entered into 

by a trustee in the trustee's representative capacity . . . may be asserted against the trust by 

proceeding against the trustee in the trustee's representative capacity, whether or not the 

trustee is personally liable on the claim.” Under these rules, a contract properly entered into by a 

trustee in his or her representative capacity is enforceable against the trust assets. If the 

contracting third party ends up with a claim for breach of the contract, the third party “ ‘may 

assert the claim against the trust by bringing an action against the trustee in the trustee's 

representative capacity.’ ” (Galdjie v. Darwish (2003) 113 Cal.App.4th 1331, 1348.)  

It is clear that a trustee can make contracts with third parties on behalf of the trust. 

Neither party directly addresses what happens when a trustee makes a contract with a third 

party and then that trustee is then replaced by new trustee. The Court finds that a third party can 

enforce a contract with the new trustee. In such an instance, the third party would sue the new 
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trustees in their representative capacity as trustees of the trust. This rule makes sense under 

the Probate Code §18000, et seq. which does not distinguish between current and subsequent 

trustees. And a contrary rule would be detrimental to trusts because third parties would be 

unlikely to enter into contracts with trustees if the contracts could be invalidated or 

unenforceable when the trustee was replaced.  

Here, Plaintiff’s claim is for an implied-in-fact lifetime employment contract. “Where there 

is no express agreement, the issue is whether other evidence of the parties' conduct has a 

‘tendency in reason’ (Evid. Code, § 210) to demonstrate the existence of an actual mutual 

understanding on particular terms and conditions of employment.” (Guz v. Bechtel National, Inc. 

(2000) 24 Cal.4th 317, 337.) When deciding if there is an implied-in-fact contract the Court looks 

to “the totality of the circumstances… to determine whether the parties' conduct, considered in 

the context of surrounding circumstances, gave rise to an implied-in-fact contract limiting the 

employer's termination rights. [Citation.]” (Ibid.)  

With these rules in mind, the Court now turns to the facts of this case. Plaintiff has 

alleged that Paul and Kathryn Learner entered into an agreement with Plaintiff where he would 

work for the trust for his lifetime. (TAC ¶ 20.) At the time of this agreement, Paul and Kathryn 

Learner were trustees for the Learner Family Trust (the “1991 Trust”) and it is alleged that they 

entered into this agreement in their capacity as trustees. (TAC ¶¶ 20-21, see also TAC Ex. B 

trustee definition at page 3.) Thus, it appears that Plaintiff has alleged a lifetime employment 

contract between himself and the 1991 Trust. Plaintiff has not, however, sued the trustees of the 

1991 Trust. 

Plaintiff has sued the current trustees of the 1998 Trust and not the trustees of 1991 

Trust. (See TAC ¶¶ 5-9.) The 1991 Trust was replaced by the Learner Family 1998 Trust (the 

“1998 Trust”). (TAC ¶ 23.) Plaintiff also alleges that he was hired to work for the 1998 Trust for 

his lifetime. (TAC ¶¶ 25-26.) Albert Newton was a trustee of the 1998 Trust when it was 

executed and remains a co-trustee of the 1998 Trust. (TAC  ¶¶ 8, 27.) In addition, Plaintiff 

alleges that after Kathryn Learner’s death, the Defendants recognized and acknowledged 

Plaintiff’s employment contract with the 1998 Trust, including the provision of termination for 

good cause only. (TAC ¶ 27.) In addition, Plaintiff alleges that Newton did not repudiate or 

contest the promise of employment terminable for good cause set forth in the 1998 Trust until 

August 2014. (TAC ¶ 27.) Finally, Plaintiff alleges that the Defendants did not dispute the 

existence of the employment contract between Plaintiff and the 1998 Trust. (TAC ¶ 29.) These 

allegations are sufficient for Plaintiff to allege an implied-in-fact contract with the trustees of the 

1998 Trust.  

Defendants argue that Plaintiff has not alleged sufficiently definite terms of the implied-

in-fact contract. “Under California law, a contract will be enforced if it is sufficiently definite (and 

this is a question of law) for the court to ascertain the parties' obligations and to determine 

whether those obligations have been performed or breached. [Citations.]” (Ersa Grae Corp. v. 

Fluor Corp. (1991) 1 Cal.App.4th 613, 623.) Plaintiff’s allegations make clear that the 

Defendants acknowledged the employment contract stated in the 1998 Trust. The 1998 Trust 
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has sufficiently definite terms. (See TAC Ex. A.) Thus, Plaintiff has alleged a contract that is 

sufficiently definite.   

Defendants also argue that under Probate Code §16002 they are obligated to act in the 

best interest of the trust and have certain obligations regarding the hiring of agents under 

Probate Code §16401. Plaintiff argues that the Defendants have an absolute duty to administer 

the 1998 Trust according to its terms, which includes Plaintiff’s lifetime employment agreement. 

The Court need not decide this issue now because assuming the Defendants are correct, they 

have not shown how their right to terminate Plaintiff would erase the contract obligations that the 

1998 Trust owed to Plaintiff under Probate Code §18000, et seq. Therefore, Defendants’ 

argument does not invalidate Plaintiff’s breach of contract claim.  

Thus, Plaintiff has alleged a contract between himself and the Defendants. Therefore, 

the demurrer to this cause of action is overruled.  

Wrongful Termination (Cause of Action 2) 

Defendants demur to this cause of action based upon the failure to state claim and argue 

that Plaintiff has not cited a public policy that would be sufficient to state a claim for wrongful 

termination in violation of public policy.  

“The elements of a claim for wrongful discharge in violation of public policy are (1) an 

employer-employee relationship, (2) the employer terminated the plaintiff's employment, (3) the 

termination was substantially motivated by a violation of public policy, and (4) the discharge 

caused the plaintiff harm.” (Nosal-Tabor v. Sharp Chula Vista Medical Center (2015) 239 

Cal.App.4th 1224, 1234-1235, quoting (Yau v. Allen (2014) 229 Cal.App.4th 144, 154).)  

In order for a public policy to support a claim for wrongful termination, “the policy must be 

supported by either constitutional or statutory provisions.” (Stevenson v. Superior Court (1997) 

16 Cal.4th 880, 889-890.) “[W]rongful termination cases involving a Tameny cause of action are 

limited to those claims finding support in an important public policy based on a statutory or 

constitutional provision.” (Green v. Ralee Engineering Co. (1998) 19 Cal.4th 66, 79 (citing to 

Stevenson).) When bringing a claim for wrongful termination in violation of public policy, a 

plaintiff must allege sufficient facts so that the opposing party (and the Court) can determine 

what public policy applies. (See, e.g. Prue v. Brady Co./San Diego, Inc. (2015) 242 Cal.App.4th 

1367, 1379 (finding that a claim for wrongful termination in violation of public policy was 

sufficiently alleged where the complaint referenced one of the applicable statutes).) 

Here, the TAC alleges that Plaintiff refused to sign certain tax returns because he was 

denied access to critical and relevant information. (TAC ¶ 46.) The TAC also alleges that  

Defendants retaliated against Plaintiff for his refusal to sign tax return, which violated the 

fundamental public policy reflected in 26 U.S.C. § 6061 and § 6065 (TAC ¶ 46.) 26 U.S.C. § 

6061 sets out a requirement that tax documents be signed in accordance with rules or forms set 

by the Secretary of the Treasury. 26 U.S.C. § 6065 requires certain documents, including tax 
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returns, to be signed under penalty of perjury. Terminating an employee for refusing to commit 

perjury is a public policy that can support a claim for wrongful termination in violation of public 

policy. (Petermann v. International Brotherhood of Teamsters (1959) 174 Cal.App.2d 184, 190.)  

Defendants do not argue that Petermann is incorrect. Instead, Defendants argue that 

Plaintiff would not have had to commit perjury. Defendants’ request for judicial notice of Form 

1041 from the Internal Revenue Service is granted. Form 1041 requirements a signature next to 

the following statement, “under penalty of perjury, I have examined this return, including 

accompanying schedules and statements, and to the best of my knowledge and belief, it is true, 

correct and complete.”  

Defendants argue Plaintiff only had to review the accompanying schedules and 

statements in order to sign Form 1041 without the risk of committing perjury. Defendants’ 

argument ignores that Plaintiff would also be signing the form indicating that all this information 

was correct. The complaint specifically alleges that Plaintiff was denied access to “critical and 

relevant information.” These allegations are sufficient to show that Plaintiff did not have the 

necessary information to sign the tax return without potentially committing perjury. Thus, 

Defendants’ alleged conduct in terminating Plaintiff for this refusal constitutes a claim for 

wrongful termination in violation of public policy.  

The TAC alleges other reasons for Plaintiff’s termination, including that Plaintiff had 

fiduciary duties under Bancroft-Whitney Co. v. Glen (1966) 64 Cal.2d 327 and duties under 

Probate Code §16000. (TAC ¶ 46.) The Court need not consider these reasons since Plaintiff 

has stated a valid claim for wrongful termination in violation of public policy based on his refusal 

to sign certain tax documents.  

For the reasons stated above, the demurrer to cause of action 2 is overruled.  

Covenant of Good Faith and Fair Dealing (Cause of Action 4) 

Defendants demur to this cause of action based upon the failure to state claim. 

Defendants’ argument is based on the failure to allege a contract between Plaintiff and the 

Defendants. As discussed above, Plaintiff has alleged a contract and therefore this argument by 

Defendants fails.    

Defendants also argue that the breach of the covenant of good faith and fair dealing is 

superfluous of the breach of contract claim. Plaintiff disagrees. Both parties rely on Guz v. 

Bechtel National, Inc. (2000) 24 Cal.4th 317. Guz explained that “[a] breach of the contract may 

also constitute a breach of the implied covenant of good faith and fair dealing. But insofar as the 

employer's acts are directly actionable as a breach of an implied-in-fact contract term, a claim 

that merely realleges that breach as a violation of the covenant is superfluous.” (Id. at 352.) 

However, Guz also stated that “[w]e do not suggest the covenant of good faith and fair dealing 

has no function whatever in the interpretation and enforcement of employment contracts. As 
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indicated above, the covenant prevents a party from acting in bad faith to frustrate the contract's 

actual benefits.” (Id. at 353, fn. 18.)  

Plaintiff has alleged that Defendants breach the covenant of good faith and fair dealings 

by terminating Plaintiff’s employment without cause and for non-legitimate business reasons 

and also by failing to follow their personnel policies or apply those policies to Plaintiff. (TAC ¶ 

56.) The Court finds that this cause of action is not clearly superfluous of the breach of contract 

claim and therefore the demurrer is overruled.  

Judicial Notice 

Defendants’ requests for judicial notice are granted. The Court takes judicial notice of the 

previous orders sustaining the demurrers to the first amended complaint and second amended 

complaint. The Court also takes judicial notice of Internal Revenue Service Form 1041. 

 

  

 9.  TIME:  9:00   CASE#: MSC16-00484 
CASE NAME: SCHNEIDER VS. KAY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

10.  TIME:  9:00   CASE#: MSC16-01348 
CASE NAME: TIMOTHY ALFORD VS. EAST BAY M.U.D. 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY YOGESH PRASHAR, EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 
Continued to 4/27/17 @ 9:00 per fax of counsel. 
 

  

11.  TIME:  9:00   CASE#: MSC16-01464 
CASE NAME: QUINN VS. COSTCO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
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12.  TIME:  9:00   CASE#: MSC16-02363 
CASE NAME: HENDERSON VS NEW PENN FINANCIAL 
HEARING ON OSC RE: WHY DEFENDANTS SHOULD NOT BE RESTRAINED 
DURING PENDENCY OF THIS ACTION 
* TENTATIVE RULING: * 
 
Appear. 
 

  

13.  TIME:  9:00   CASE#: MSL06-03704 
CASE NAME: KELKRIS ASSOCIATES VS. YLAGAN 
HEARING ON MOTION TO VACATE RENEWAL OF JUDGMENT 
FILED BY JOSEPH C. YLAGAN SR. 
* TENTATIVE RULING: * 
 
Appear. 
 

  

14.  TIME:  9:00   CASE#: MSL10-07814 
CASE NAME: CITIBANK VS. BURNETT 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY JENNIFER M. BURNETT 
* TENTATIVE RULING: * 
 
Appear. 
 

  

15.  TIME:  9:00   CASE#: MSL15-01514 
CASE NAME: VIGNOLA VS. WELD 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY BARBARA VIGNOLA 
* TENTATIVE RULING: * 
 
Dropped per request of moving party by fax. 
 

  

16.  TIME:  9:00   CASE#: MSL16-02225 
CASE NAME: LVNV VS. KLEMENT 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY LVNV FUNDING LLC 
* TENTATIVE RULING: * 
 
Appear. 
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17.  TIME:  9:00   CASE#: MSN13-0114 
CASE NAME: RE 348 EASTGATE LANE, MARTINEZ 
HEARING ON PETITION FOR PAYMENT FROM COURT DEPOSIT OF FUNDS 
FILED BY FAWN L. LEAVITT 
* TENTATIVE RULING: * 
 
Appear. 
 

  

18.  TIME:  9:01   CASE#: MSL16-03865 
CASE NAME: BYRD VS. LOPEZ-SANCHEZ 
SPECIAL SET HEARING ON: MOTION TO STRIKE PER ORDER FILED 04/03/17 
SET BY THE COURT 
* TENTATIVE RULING: * 
 
Appear. 
 

 

19.  TIME:  9:01   CASE#: MSC16-00173 
CASE NAME: PINEDA VS. PAU 
HEARING ON OSC WHY THE COURT SHOULD NOT DISMISS CASE FOR FAILURE 
TO APPEAR AT CMC ON 4/11/17 & PROSECUTE 
* TENTATIVE RULING: * 
 
Appear. 
 

 

20.  TIME:  9:01   CASE#: MSC16-00173 
CASE NAME: PINEDA VS. PAU 
HEARING ON FURTHER CASE MANAGEMENT 
* TENTATIVE RULING: * 
 
Appear. 
 

 

 


